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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF CALIFORNIA

96-A Regarding Informal Filings at the Commission.

Order Instituting Rulemaking on the )
Commission’s Own Motion to Assess and Revise ) R.05-04-005
the Regulation of Telecommunications Utilities. )
)
)
Rulemaking for the Purposes of Revising General Order ) R.98-07-038
)
)

REPLY COMMENTS OF SPRINT NEXTEL
ON PROPOSED DECISIONS OF COMMISSIONER CHONG

Introduction

Pursuant to Rule 14.3(d) of the Commission’s Rules of Practice and Procedure, Sprint
Communications Company, L.P. (U 5112 C), Sprint Telephony PCS, L.P. (U 3064 C), Sprint Spectrum
L.P. as agent for Wireless Co., L.P. (U 3062 C) dba Sprint PCS, and Nextel of California, Inc. (U 3066 C)
(collectively, “Sprint Nextel”) respectfully submit these Reply Comments on the July 23, 2007 Proposed
Decisions (“PDs”) of Commissioner Chong' in the above-captioned matters.

Discussion
I. THE COMMISSION SHOULD REQUIRE ILECs TO MAINTAIN A RESALE
TARIFF FOR DETARIFFED SERVICES.

In its Comments on the Detariffing PD, Verizon California, Inc. (“Verizon”) proposes that
incumbent local exchange carriers (“ILECs”) should not be required to maintain a resale tariff for
detariffed services.”> Verizon complains that a tariff . . . would merely duplicate the information
regarding retail rates, terms and conditions already provided on carriers” Web sites.” The Commission
should reject this proposal.

As it explained in its August 13, 2007 Comments on the Detariffing PD, as well as in its March 2
and March 30, 2007 Opening and Reply Comments on special access issues in this proceeding, Sprint
Nextel is concerned that ILECs will establish “retail” special access services that, subtly or even blatantly,
will discriminate against competitors purchasing functionally identical, but differently named, “resale”

special access services. Sprint Nextel is further concerned that, having tariffed a “retail” special access

! The first PD is entitled “Opinion Consolidating Proceedings, Clarifying Rules for Advice Letters under the
Uniform Regulatory Framework, and Adopting Procedures for Detariffing” (hereinafter, “Detariffing PD”); the
second PD is entitled “Opinion Adopting Telecommunications Industry Rules” (hereinafter, “Industry Rules PD”).
2 See “Opening Comments of Verizon California Inc. (U 1002 C) and its Certificated California Affiliates on All
Phase 2 Issues Other than Detariffing,” filed March 2, 2007, at 1- 3.

3 See “Verizon’s Opening Comments on the Opinion Adopting Telecommunications Industry Rules,” filed August
13,2007, at 2. Sprint Nextel hereby replies to both of Verizon’s August 13, 2007 filings.



service, the ILECs will then quickly move to detariff the “retail” offerings. Verizon’s new proposal
would take this scheme a step further, as it would automatically result, as soon as the “retail” service were
detariffed, in the detariffing of the “resale” special access service offering (and in this manner, Verizon’s
proposal would result in the Commission’s never actually ruling on whether “resale” special access
should be detariffed). In this backdoor manner, Verizon would indirectly achieve the very goal — namely,
detariffing of resale special access services — that Sprint Nextel opposes in this proceeding. If Verizon
were to achieve this goal, it would substantially magnify Verizon’s power to discriminate in favor of its
affiliates and end user customers and against competitors, such as Sprint Nextel, and their end user
customers. The Commission should not endorse or facilitate Verizon’s anticompetitive scheme.*

If “retail” and “resale” special access services were detariffed, it would not only enhance the
ILECs’ ability, but also exacerbate their propensity to discriminate against competitors purchasing
“resale” special access services. This would be especially, and most dangerously, true if ILECs were not
required to post, or if they failed to post (as Sprint Nextel fears will occur), all of the rates, terms and
conditions of all of their individual case basis (“ICB”) special access contracts with retail customers.” In
a detariffed marketplace, the Commission’s ability to ensure that ILECs posted all of the rates, terms and
conditions of a// of their ICB contracts would be, with its present resources, problematic at best.

If, however, the Commission is inclined to adopt Verizon’s proposal, which it should not do,
then, at a minimum, the Commission should rule that Verizon may not detariff either retail or resale
special access services under any conditions. Such an approach would help the Commission and
competitors prevent invidious discrimination by the ILECs in the provision of such services. Such an
approach would ensure that competitors could, with assurance, quickly and easily order ILEC special
access services from ILEC tariffs. This would also ensure that special access services are actually

available to competitors, without the ILEC claiming they had been withdrawn or modified.®

4 Notably, AT&T California does not envision that, if a retail service were detariffed, it would result in detariffing of
its corresponding resale service. See, e.g., “Pacific Bell Telephone Company d/b/a AT&T California’s (U 1001 C)
Comments on Draft Opinion Adopting Telecommunications Industry Rules,” filed August 13,2007 (“AT&T
Comments”) at 7, envisioning the filing of resale service advice letters for detariffed services.

> See “Comments of the Division of Ratepayer Advocates [(“DRA”)] on the Proposed Decision of Commissioner
Chong (URF Phase II)” (“DRA Comments”), filed August 13,2007, at 9 — 10. DRA correctly notes that, with regard
to the requirement that URF Carriers post the rates, terms and conditions of detariffed services on their Web sites,
“One apparent loophole exists: the PD does not explicitly require that Individual Case Basis (ICB) offerings must be
posted on the URF carrier’s Internet site. Thus certain URF carrier rates and service conditions may become
invisible, even to the Commission. [f] Without maintaining some visibility of the prices and terms in ICB contracts,
the Commission cannot plausibly guard against discriminatory, anticompetitive or predatory behavior . . . . [T]he PD
should [therefore] be modified to require that prices, terms and conditions for a// service arrangements, including
nontariffed ICB contracts, be posted on the URF carriers’ Internet sites.” Id. at 10 (emphasis in original). The
Commission should adopt and implement DRA’s important recommendations in this regard: the Commission should
specify that all ICB contracts must be posted on URF Carriers’ Web sites in their entirety.

%It might seem far-fetched to think that the ILECs would not provide special access services to their competitors if
special access services were detariffed. Yet, one only has to consider the ILECs’ strategy of replacing copper loops
with optical fiber as a means of eliminating CLECs’ access to loop facilities to see that ILEC withdrawal of services
and facilities from their competitors is not far-fetched at all. See Petition of the California Association of
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I1. THE DETARIFFING PD AND THE INDUSTRY RULES PD SHOULD NOT
SOMEHOW BECOME THE OCCASION FOR REVISITING THE “CONSUMER
PROTECTION” DECISION, D.06-03-013, AS URGED BY TURN AND DRA.

The Utility Reform Network (“TURN”) and DRA apparently view the Detariffing PD and the
Industry Rules PD as the occasion for revisiting “consumer protection” issues’ that, after a five-year
process, were finally resolved in D.06-03-013.® TURN’s recommendations for “specific requirements” in
the manner in which carriers post information on their Web sites’ exemplify the vague and overbroad
rules espoused by these parties. TURN, for example, would require “clear and conspicuous” postings

“free of any sales tactics or marketing jargon”"*

— rules that, because of their vagueness and overbreadth,
would again expose carriers to costly and harmful litigation. The Commission correctly rejected such
rules in the “consumer protection” decision'' and should not revisit or reopen these contentious issues in
this proceeding.

I11. THE COMMISSION SHOULD CLARIFY THAT, FOR SERVICES OUTSIDE THE
SCOPE OF D.06-08-030, THE ADVICE LETTER PROCEDURES THAT WERE
APPLICABLE PRIOR TO D.06-08-030 WILL CONTINUE TO BE APPLICABLE.

The Detariffing PD and the Industry Rules PD leave an important question open to speculation —
namely, for services that were outside the scope of Phase 1 of this proceeding, such as switched access
and special access, which “tier” should be used for advice letters addressing such services? AT&T notes

the differences between Tier 1, Tier 2 and Tier 3 advice letters and concludes that the Commission should

Competitive Telecommunications Companies Pursuant to Public Utilities Code Section 1708.5 to Adopt, Amend, or
Repeal Regulations Governing the Retirement by Incumbent Local Exchange Carriers of Copper Loops and Related
Facilities Used to Provide Telecommunications Services, P.07-07-009, “Petition of the California Association of
Competitive Telecommunications Companies to Establish Rules Governing the Retirement of Copper Loops and
Related Facilities,” filed July 12, 2007. CALTEL’s Petition demonstrates that the risk of facilities and services not
being available when needed by competitors is very real. As Sprint Nextel observed in its August 13, 2007
Comments on the Detariffing PD and Industry Rules PD, “Special access is the lifeblood of the
telecommunications industry, touching virtually every communications product.” Id. at 7, n. 19 (emphasis added).
Special access is simply too important to the industry for the Commission to allow the ILECs any leeway or possible
ability to discriminate against competitors in the provision of this vital service. The temptation for the ILECs to
discriminate in favor of their own affiliates would be enormous.

7 See, e. g., DRA Comments at 6, 8 — 9; see also “Comments of the Utility Reform Network (TURN) on the
Proposed Decision of Commissioner Chong Adopting Procedures for Detariffing and Clarifying Advice Letter
Rules,” filed August 13, 2007 (“TURN Comments”), at 10 — 12.

8 Order Instituting Rulemaking on the Commission's Own Motion to establish Consumer Rights and Protection
Rules Applicable to All Telecommunications Utilities, R.00-02-004 [D.06-03-013] _ CPUC 2d __, 2006 Cal. PUC
LEXIS 86, modified and rehearing denied [D.06-12-042], CPUC2d _, 2006 Cal. PUC LEXIS 505.

? See TURN Comments at 11.

' Id. (emphasis added). Arguably, even posting information about a service, such listing as its price, is a “sales
tactic” and the mere act of describing the benefits a service would bring to consumers would constitute “marketing
jargon.” The absolute last thing the Commission needs to do at this time, and in this proceeding, is to return to the
fruitless and wasteful effort to regulate carriers’ commercial speech — a battle resolved in D.06-03-013.

" For example, the Commission should not use the Industry Rules PD as the vehicle for imposing disclosure
requirements on commercial mobile radio service (“CMRS”) providers (wireless carriers), see, e.g., proposed
industry rule 5.5, that it did not impose in D.06-03-013. In this regard, Sprint Nextel endorses the comments and
analysis in the AT&T Comments at 5-6, proposing an amendment of industry rule 5.5.
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clarify whether . . . it intended to apply the Tier 1 process to flexibly priced services beyond the scope of
the URF decision or . . . [whether] the advice letter procedures applicable to those services prior to the
UREF decision still apply.”"?

The Commission should clarify that the advice letter procedures applicable to services that were
outside of Phase 1 of this proceeding, and that were not addressed by the Phase 1 URF decision, D.06-08-
030," should continue to apply to such services. Although the Industry Rules PD unequivocally states
that, “We have determined in the accompanying URF Phase II decision that Resale Service should

continue to be a tariffed service,”14

it does not state — which it should — that tariff filing rules previously
applicable to switched and special access services remain in place and unaffected by the URD decisions.
With all of the numerous changes being made in the Commission’s regulation of ILECs pursuant to the
new URF regime, this is clearly not the time to be according the ILECs the power to modify their
switched and special access tariffs through Tier 1 advice letters that would be effective on the date of
filing and subject to minimal, if any, staff or carrier review. Given the importance of avoiding ILEC
discrimination and price squeezes against competitors, it is crucial that the Commission not only remain
vigilant, as it has promised to do, but that Commission staff have the time and opportunity to exercise
such vigilance in a meaningful way.

The claim by AT&T that, “Tier 1 treatment would logically apply to those services [“access
services and other services beyond the scope of the URF Decision™] as it does to services with pricing
flexibility under URF,”" is completely misguided. The issue is not one of “logic,” but rather an issue of
law, of due process, namely, the fundamental requirements of notice and opportunity to be heard.
Switched and special access services were clearly not within the scope of Phase 1 of this proceeding,'®
and the Detariffing PD unequivocally states, “We agree with Sprint Nextel that nothing in this decision
applies to wholesale or resale tariffs. Wholesale/resale rates are to remain tariffed by URF carriers.”"”
Except in the sense that no “tier,” other than Tier 3, would be applicable to switched and special access
advice letters, nothing in the Industry Rules PD addresses wholesale or resale services. There was no
notice that the Commission would consider in this phase whether to apply Tier 1 advice letter filing rules

to switched and special access services. Accordingly, the Commission should remove any room for

speculation and make it clear that, for services that were outside the scope of D.06-08-030, such as

12 AT&T Comments at 5; see generally id. at 2 — 5.

" Order Instituting Rulemaking on the Commission’s Own Motion to Assess and Revise the Regulation of
Telecommunications Utilities, R.05-04-005, Opinion [D.06-08-030] (2006) CPUC 2d _ , 2006 Cal. PUC LEXIS
367 (“D.06-08-0307), modified and limited rehearing granted and rehearing otherwise denied [D.06-12-044] (2006)
~ CPUC2d_,2006 Cal. PUC LEXIS 511

' See Industry Rules PD at 14.

> AT&T Comments at 3.

1 See D.06-08-030 at 258 (“We also clarify that the deregulatory actions taken today do not apply to switched
access or to special access. Concerning special access, we recognize the importance of this network interconnection
service, and we will address this issue in Phase II in a timely manner.”).

' See Detariffing PD at 62.
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switched and special access services, the advice letter procedures that were applicable prior to that
decision will continue to be applicable, unless and until otherwise ordered by the Commission.
V. THE COMMISSION SHOULD DENY AT&T’S REQUEST THAT “CARRIERS AND
BUSINESS CUSTOMERS” BE ALLOWED TO “CONTRACTUALLY AGREE TO
NOTICE REQUIREMENTS THAT DIFFER FROM THOSE SPECIFIED BY THE
COMMISSION” FOR RATE INCREASES AND MORE RESTRICTIVE TERMS
AND CONDITIONS.

AT&T requests that “carriers and business customers” be allowed to “contractually agree” to
notice other than as required by the Commission (e.g., 30-days’ advance notice) for rate increases and
imposition of more restrictive terms and conditions.'® In the abstract, the proposal may seem
unobjectionable, but it often is the case that CLECs, IXCs, non-ILEC-affiliated wireless carriers and
“business customers” simply do not have bargaining power equal to that of the dominant ILECs — entities
that frequently insist on having things their way. Allowing ILECs to “negotiate” a waiver of adequate
notice provisions may soon lead the ILECs to “demand” such waivers within the “negotiation” process.
Indeed, faced with a complex contract for proposed services, many business customers may not even
realize that they are waiving their right to adequate notice. Without adequate notice, many business
customers may not even realize such changes are being made. AT&T justifies its proposal by claiming it
“makes no sense for the Commission to interfere with the contract negotiating process.””” However, in
order for customers to have a meaningful opportunity to terminate contracts and switch carriers when
faced with a rate increase or more restrictive terms and conditions, as Sprint Nextel has agreed they
should have,”® a minimum notice period of 30 days is fair and reasonable and makes good sense. Such
provisions will protect all concerned and enhance the potential for development of a competitive
marketplace. The Commission should accordingly reject AT&T’s proposal.

Conclusion

The Commission should not adopt certain modifications of the Detariffing PD and Industry Rules
PD that were proposed by Verizon, TURN, DRA and AT&T, as discussed above. Certain other
recommendations of AT&T and Verizon, however, namely, modification of proposed industry rule 5.2 to
eliminate unnecessary “archiving” requirements for tariffed and detariffed services, as well as
modification of proposed industry rule 5.5 to eliminate requirements improperly made applicable to
CMRS providers, should be adopted. The Commission should also adopt DRA’s recommendation to
close an “apparent loophole” by requiring that all ICB service offerings be posted on URF carriers’ Web
sites.

[signature page follows]

¥ See AT&T Comments at 10— 11.
Y Id at11.
2 See “Comments of Sprint Nextel on Proposed Decisions of Commissioner Chong,” filed August 13, 2007, at 9.
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